
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: ) Chapter 13
)

JOHN B. SCHWARTZ, )    Bankruptcy No. 04-44715
)

  Debtor.      )

OBJECTIONS OF THE UNITED STATES
OF AMERICA TO THE CONFIRMATION OF THE

DEBTOR’S CHAPTER 13 PLAN AND MOTION TO DISMISS

THE UNITED STATES OF AMERICA, Internal Revenue Service("IRS"),

by and through its attorneys, Thomas B. Heffelfinger, United States

Attorney for the District of Minnesota and Roylene A. Champeaux,

Assistant United States Attorney, submits the following objections

to the Confirmation of Chapter 13 Plan proposed by this debtor and

Motion to Dismiss:

1. The confirmation hearing is scheduled for October 21,

2004, at 10:30 a.m. at U.S. Bankruptcy Court, U.S. Courthouse,

Courtroom 8 West, 300 South Fourth Street, Minneapolis, Minnesota

55415.

2. The Court has jurisdiction over these objections and

Motion to Dismiss pursuant to 28 U.S.C. §§ 157 and 1334, Fed. R.

Bankr. P. 5005 and Loc. R. Bankr. P. (D. Minn.) 1070-1.  This is a

core proceeding.  The petition commencing this Chapter 13 case was

filed August 24, 2004.  This case is now pending in this Court.

3. These objections and Motion to Dismiss arise under 11

U.S.C. §§ 1322(a)(2); 1325(a)(5) and (6); and § 1307(c) and Fed. R.

Bankr. P. 3015.  These objections and Motion to Dismiss are filed



2

under Fed. R. Bankr. P. 9013 and 9014 and Loc. R. Bankr. P. (D.

Minn.) 3015-3, 3020-1 and 3020-3.

4. The United States, IRS, has a secured claim of $8,550.19,

unsecured priority claim of $2,869.60 and an unsecured general

claim of $8,812.01 against this debtor.  The total claim is

$20,231.80, as set forth in the filed Proof of Claim of the IRS, a

copy of which is attached hereto as Exhibit A.

5. This is the debtor’s second Chapter 13 filing since

December 2003.  The debtor filed a Chapter 13 Petition, Bankruptcy

No. 03-48608, on December 12, 2003 that was dismissed on April 15,

2004 on the motion of the IRS.  The IRS filed a Proof of Claim in

the amount of $17,796.38 in this earlier bankruptcy.  The IRS filed

objections and a motion to dismiss in this bankruptcy because the

Plan failed to properly provide for the IRS priority and secured

claims and because the Plan was under funded.  See Declaration of

Roylene A. Champeaux, attached hereto as Exhibit B.

6. The debtor’s Plan fails to provide for payments to fully

pay the secured claim of the IRS.  As the Plan fails to provide for

the secured claim of the IRS and as the IRS has not accepted the

Plan, the Plan cannot be confirmed under 11 U.S.C § 1325(a)(5).

7.  The Plan is  not  feasible  and  does  not  comply  with

11 U.S.C. § 1325(a)(6) in that the debtor does not have sufficient

income to fund a Plan that properly provides for payments on the

IRS secured and priority claims.  The debtor’s prior Chapter 13
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case was dismissed on April 15, 2004 for exactly the same reasons

this Plan should not be confirmed.

8.  Failure of the debtor’s Plan to provide for full payment

of the allowed priority and secured tax claims of the IRS is

grounds for dismissal of the case pursuant to 11 U.S.C. § 1307(c).

WHEREFORE, for the foregoing reasons, the United States prays

that the Chapter 13 Plan filed by this debtor be denied

confirmation and that the case be dismissed pursuant to 11 U.S.C.

§ 1307(c).

Dated: October 7, 2004
THOMAS B. HEFFELFINGER
United States Attorney

/e/ Roylene A. Champeaux
By: ROYLENE A. CHAMPEAUX   
Assistant United States Attorney
Attorney ID Number 154805

 600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5685

Attorneys for the United States
of America, IRS

















































UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: ) Chapter 13
)

JOHN B. SCHWARTZ, )    Case No. BKY 04-44715
)

  Debtor.    )

MEMORANDUM IN SUPPORT OF OBJECTIONS OF THE
UNITED STATES OF AMERICA TO THE CONFIRMATION

OF DEBTOR’S CHAPTER 13 PLAN AND MOTION TO DISMISS

THE UNITED STATES OF AMERICA, Internal Revenue Service

("IRS"), by and through its attorneys, Thomas B. Heffelfinger,

United States Attorney for the District of Minnesota and Roylene A.

Champeaux, Assistant United States Attorney, submits the following

Memorandum in Support of its Objections to Confirmation of Debtor’s

Chapter 13 Plan and Motion to Dismiss.

1. The United States, IRS, has a secured claim of $8,550.19,

unsecured priority claim of $2,869.60 and an unsecured general

claim of $8,812.01 against this debtor.  The total claim is in the

amount of $20,231.80 as set forth in the filed Proof of Claim of

the IRS.

2. Since no objections to the tax claims of the IRS have

been filed, the claims are deemed allowed, pursuant to 11 U.S.C.

§ 502(a).

3. This is the debtor’s second Chapter 13 filing since

December 2003.  The first Chapter 13 case was dismissed on the

motion of the IRS on the bases of Plan deficiencies with regard to

the IRS claim and feasibility.  Four months after the first case
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was dismissed, the debtor filed the instant case without resolving

the problems that led the first case to be dismissed.

4.  The debtor’s Plan fails to provide for payment to fully

pay the secured claim of the IRS.  As the Plan fails to provide for

the secured claim of the IRS and as the IRS has not accepted the

Plan, the Plan cannot be confirmed under 11 U.S.C. § 1325(a)(5).

5.  The debtor’s Plan does not comply with 11 U.S.C. §

1325(a)(6) in that the debtor will not be able to make all of the

payments under the Plan and comply with the Plan as the debtor has

insufficient income to fund a Plan that properly provides for the

IRS secured and priority claims.

6.  As proponent to his Plan the debtor bears the burden of

proving the factors set forth in 11 U.S.C. § 1325(a).  In re Hogue,

78 B.R. 867, 872 (Bankr. S.D. Ohio 1987).  In re Wagner, 259 B.R.

694, 700-701 (B.A.P. 8th Cir. 2001).  The debtor is unable to

establish that his Plan is feasible.

7.  Failure of the debtor’s Plan to provide for full payment

of the allowed priority and secured tax claims of the IRS are,

along with lack of feasibility, grounds for dismissal of the case

pursuant to 11 U.S.C. § 1307(c).
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WHEREFORE, for the foregoing reasons, the United States prays

that the Chapter 13 Plan filed by this debtor be denied

confirmation and that the case be dismissed pursuant to 11 U.S.C.

§ 1307(c).

Dated: October 7, 2004
THOMAS B. HEFFELFINGER
United States Attorney

/e/ Roylene A. Champeaux
By: ROYLENE A. CHAMPEAUX   
Assistant United States Attorney
Attorney ID Number 154805

 600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5685
Attorneys for the United States
of America, IRS



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 13

JOHN B. SCHWARTZ, Case Number: 04-44715

Debtor.
UNSWORN DECLARATION

FOR PROOF OF SERVICE
I, Muriel Holland, employed by the Office of the United States

Attorney, with office address 600 U.S. Courthouse, 300 South Fourth
Street, Minneapolis, Minnesota 55415, declares that on October 8,
2004, I served the Objections of the United States of America to
Confirmation of Debtor’s Chapter 13 Plan and Motion To Dismiss,
Memorandum in Support of Objections and proposed Order on the
entities named below by mailing to each of them a copy thereof by
enclosing same in an envelope with first class mail postage and
depositing same in the post office at Minneapolis, Minnesota,
addressed to each of them as follows:
----------------------------------------------------------------
Ian Traquair Ball, Esq.
12 So. 6th Street, Suite 326
Minneapolis, MN  55402

United States Trustee
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

Jasmine Z. Keller, Esq.
Chapter 13 Trustee
12 So. 6th Street, Suite 310
Minneapolis, MN  55402

John B. Schwartz
6000 Goldenrod Lane North
Plymouth, MN  55442
            
Minnesota Department of Revenue
Collection Enforcement Unit
551 Bankruptcy Section
P.O. Box 64447
St. Paul, MN 55164

Citifinancial
Investment Recovery
P. O. Box 914
Owingsmills, MD  21117

Craig Anderson
Assistant Attorney General
Office of MN Attorney General
Tax Litigation Division
1100 NCL Tower
445 Minnesota Street
St. Paul, MN 55101-2128

World Savings Bank
P. O. Box 659558
San Antonio, TX  75265

Universal Assurors
12809 W. Dodge Rd., Suite 120
Omaha, NE  68154-2101

Link Holdings LLC
3010 Hennepin Ave. So., Ste 551
Minneapolis, MN  55408

Wells Fargo
7000 Vista Drive
MCA# N8235 049
Des Moines, IA  50266

---------------------------------------------------------------
And I declare, under penalty of perjury, that the foregoing is

true and correct.
Executed:  October 8, 2004 Signed: /e/ Muriel Holland

           Muriel Holland



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: ) Chapter 13
)

JOHN B. SCHWARTZ, ) Case No. BKY 04-44715
)

   Debtor.     )

 ORDER 

At Minneapolis, Minnesota, this         day of _____________,

2004.

This matter came before the Court for hearing on Confirmation

of the debtor’s Plan.  The United States of America, on behalf of

the Internal Revenue Service, filed objections to confirmation and

requested an Order denying confirmation and for an Order dismissing

this case.  Roylene A. Champeaux, Assistant United States Attorney,

appeared on behalf of the United States.  Other appearances were

noted on the record.

It appears to the satisfaction of the Court that the debtor’s

Plan is not confirmable.

IT IS THEREFORE ORDERED:

1. Confirmation is denied.

2. The case is dismissed.

                             
ROBERT J. KRESSEL
United States Bankruptcy Judge


